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Frequently Asked Questions on Cash credit Section 68 of the Act By CA.Kapil Goel 

Section 68 of Income Tax Act 

Cash credits.
7668. 77Where any sum is found credited in the books78 of an assessee maintained for any previous year, and the assessee offers no explanation about the nature and source thereof or the explanation offered by him is not, in the opinion of the 79[Assessing] Officer, satisfactory, the sum so credited may be charged to income-tax as the income of the assessee of that previous year :

The following provisos shall be inserted in section 68 by the Finance Act, 2012, w.e.f. 1-4-2013 :
Provided that where the assessee is a company, (not being a company in which the public are substantially interested) and the sum so credited consists of share application money, share capital, share premium or any such amount by whatever name called, any explanation offered by such assessee-company shall be deemed to be not satisfactory, unless—
(a)  the person, being a resident in whose name such credit is recorded in the books of such company also offers an explanation about the nature and source of such sum so credited; and
(b)  such explanation in the opinion of the Assessing Officer aforesaid has been found to be satisfactory:
Provided further that nothing contained in the first proviso shall apply if the person, in whose name the sum referred to therein is recorded, is a venture capital fund or a venture capital company as referred to in clause (23FB) of section 10.
Question 1: What is the connotation of phrase “sum found credited in books of assessee” under section 68 of the Act?

Answer :  With reference to Delhi bench ITAT order in case of : Shri Om Parkash Sharma I.T.A. No.2256/Del./2009 13.05.2011 Delhi bench of ITAT it is apposite to refer following observations:
“….Coming to the merits of the case, undisputedly, the addition of `913000 was based only on some entries in the bank account of the assessee. The assessee was found not to have maintained any books of account. Now, as correctly observed by the CIT(A), the passbook/bank statement supplied by the bank to the assessee does not amount to a book of account of the assessee. It being only a copy of customers’ account in the books maintained by the bank, a bank does not act as an agent of its customer. It also cannot be said that banker maintains a passbook under the instructions of the account ,holder. The provisions of section 68 of the Act are, therefore, not attracted where the assessee does not maintain books of account. The CIT(A), in this regard, has rightly placed reliance on ‘CIT vs. Bhaichand H. Gandhi’, 141 I.T.R. 67(Bom.), ‘Sampat Automobile vs. ITO’, 96 TTJ(D)368, ‘Ms. Mayawati vs. DCIT’, 113 TTJ 178(Del.) and ‘Sheraton Apparels vs. ACIT’, 256 I.T.R. 20(Bom.). It is correct that since no books of account are maintained in the ordinary course of the business of the assessee, in the absence of any corroborative evidence to support action u/s 68 of the Act, no such addition is tenable..” 

Further, it apt to refer P&H high court order in case of CIT vs Roshan Lal Seth   178 ITR 660 holding that:
“The Income-tax Officer noted that there was a deposit of RS. 5,000 with one 'H' made by the assessee's wife. The explanation for the source of the deposit is to be given either by the person in whose name the deposit stood or by the person in whose books the deposit appeared. The amount of deposit could not be assessed in assessee's hands as, "income from undisclosed sources."
Further on similar footing is Delhi High Court order in case of    INTEGRATED TECHNOLOGIES LTD  ITA 522/2012 25.09.2012 holding that:

“….In the present case the facts of this case would reveal that the
  assessee was only the beneficiary of the payment and was in fact neither
  the recipient and nor did it make payments. The payments were received
  by third party from the direction of the assessee; consequently, in the
  opinion of the Tribunal, the Revenue appears to have misdirected the
  inquiry towards the assessee rather than someone else. We fully concur
  with the opinion of the Tribunal….”

Maddi Sudarsanam Oil Mills Co. Vs. C.I.T, Hyderabad, reported in 37 ITR 369 wherein the following views were taken.

“Where the income-tax authorities reject the books of account of the assessee and compute the gross profits of his business by applying a flat rate on the total turnover, they cannot rely on the books for the purpose of adding cash credits, which were part of the scheme of balancing accounts, to the profits so ascertained” 

Allahabad High Court ruling in case of 300 ITR 426 CIT vs Salek Chand Agarwal "Whether, on the facts and in the circumstances of the case, the learned Income-tax Appellate Tribunal was legally justified in deleting the addition of Rs. 2,20,000 made on account of unexplained transaction found in the books of M/s. Kanhaiyalal Om Prakash, whereas the explanation given by the assessee that M/s. Kanhaiyalal Om Prakash has surrendered this amount was found baseless, hence which remained unexplained ?"We have heard Sri A. N. Mahajan, learned counsel for the Revenue, and Sri J. C. Bhardwaj, learned counsel for the respondent, assessee, and we have also perused the order of the Tribunal. We find from the order of the Tribunal that apart from the entries found in the books of account of M/s. Kanhaiya Lal Om Prakash and Baldev Prasad of Muzaffarnagar, there was no material which could link the advance/deposit of Rs. 2,20,000 to the respondent-assessee, more so when the respondent-assessee had denied to make any such advance/deposit with the said firm. The provisions of section 69 of the Act are not attracted in the present case and, therefore, the Tribunal was justified in deleting the said addition. In view of the foregoing discussion, the substantial question is, therefore, answered in favour of the assessee and against the Revenue

\
Question 2: What is the meaning of word “explanation” used in section 68 and even in case explanation is not satisfactory whether addition is must?

Answer: Following precedents answers the position:

In the case of CIT v. Nathulal Agarwalla & Sons 153 ITR 292 Full Bench of Hon’ble Patna High Court has observed as follows :

"As to the nature of explanation offered by the assessee, it seems plain on principle that it is not the law that the moment any fantastic or unacceptable explanation is given, the burden placed on him will be discharged and presumption rebutted. It is not the law, and perhaps hardly can be, that any and every explanation of the assessee must be accepted. In my view, the explanation of the assessee for avoidance of penalty must be an acceptable explanation. He may not prove what he asserts to the hilt positively, but at least material brought on record must show that what he says is reasonably valid."
Supreme Court in Sreelekha Banerjee 49 ITR 112

“…If there is an entry in the account books of the assessee which shows the receipt of a sum or conversion of high denomination notes tendered for conversion by the assessee himself, it is necessary for the assessee to establish, if asked, what the source of that money is and to prove that it does not bear the nature of income. The Department is not at this stage required to prove anything. It can ask the assessee to bring any books of account or other documents or evidence pertinent to the explanation if one is furnished, and examine the evidence and the explanation. If the explanation shows that the receipt was not of an income nature, the Department cannot act unreasonably and reject that explanation to hold that it was income. If, however, the explanation is unconvincing and one which deserves to be rejected, the Department can reject it and draw the inference that the amount represents income either from the sources already disclosed by the assessee or from some undisclosed source… Before the Department rejects such evidence, it must either show an inherent weakness in the explanation or rebut it by putting to the assessee some information or evidence which it has in its possession. The Department cannot by merely rejecting unreasonably a good explanation, convert good proof into no proof. It is within the range of these principles that such cases have to be decided..”

Supreme Court order in case of Parimisetti Seetharamamma vs CIT 1965 57 ITR 532 that The burden of showing that the assessee had undisclosed income is on the revenue. The burden cannot be discharged by merely referring to general probabilities and possibilities as also the burden is on the revenue to prove that the income sought to be taxed is within the taxing provisions and there was in fact income,
CIT vs Anupam Kapoor High Court of Punjab and Haryana  299 ITR 180 . The Tribunal was right in rejecting the appeal of the Revenue by holding that the assessee was simply a shareholder of the company. He had made investment in a company in which he was neither a director nor was he in control of the company. The assessee had taken shares from the market, the shares were listed and the transaction took place through a registered broker of the stock exchange. There was no material before the AO, which could have lead to a conclusion that the transaction was simplicitier a device to camouflage activities, to defraud the Revenue. No such presumption could be drawn by the AO, merely on surmises and conjuctures. The Tribunal rightly relied on C. Vasantlal and Co. vs. CIT (1962) 45 ITR 206 (SC), M.O. Thomakutty vs. CIT (1958) 34 ITR 501 (Ker) and Mukand Singh vs. Sales Tax Tribunal (1998) 107 STC 300 (Punjab). It was for the AO, who has reopened the assessment to have sought some evidence on record, to substantiate his formulation of consideration that the assessee has not filed a return bona Me. The Tribunal also took into consideration that it was only on the basis of a presumption that the AO concluded that the assessee had paid cash and purchased the cheque. In the absence of any cogent material in this regard, having been placed on record, the AO could not have reopened the assessment. The assessee had made an investment in a company, evidence whereof was with the AO. Therefore, the AO could not have added income, which was rightly deleted by the CIT(A) as well as the Tribunal. It is settled law that suspicion, howsoever strong cannot take the place of legal proof, as has been held by Hon'ble Supreme Court in the case of Umacharan Shaw and Bros. vs. CIT (1959) 37 ITR 271 (SC). 

5. Learned counsel for the Revenue has contended that the controversy in the present case, is covered by a decision of this Court in IT Appeal No. 256 of 2006 decided on 15th Sept., 2006, Jaspal Singh vs. CIT [reported at (2006) 205 CTR (P and H) 624—Ed.]. We are afraid that the submission of learned counsel for the Revenue does not hold good. In IT Appeal No. 256 of 2006, the following questions of law were framed : 

"(a) Whether, on the facts and circumstance of the case, the Tribunal was justified in confirming the action of authorities below by upholding the addition made on account of impugned gifts of Rs. 2 lakhs, 1.70 lakhs and 30 lakhs ? 

(b) Whether, on the facts and circumstances of the case, the findings of Tribunal are perverse and against the evidences on record thus unsustainable in law ? 

(c) Whether the Tribunal has misdirected itself in being influenced by irrelevant factors and applying erroneous criteria while deciding the issue of genuineness of the impugned gifts ?" 

6. In the aforementioned judgment, this Court held that onus to establish that the gift was genuine and bona fide lay upon the assessee. The matter at issue was the nature of the gifts of money received by the assessee from nonresident Indians and as there was sufficient material before the AO, to doubt the bona fides of the transactions, it was rightly held that onus to establish the identity of the donor and the genuineness of the gifts lay upon the assessee. The situation in the present case, as noticed hereinabove is entirely different and relates to transactions of sale of shares, purchase whereof was never challenged by the Revenue

	CIT vs Kamdhenu Steel and Alloys Ltd., Vijay Foils (P) Ltd., JH Finvest (P) Ltd., North Delhi Construction and Investment (P) Ltd., Laxman Industrial Resources Ltd. and Ors.

Gupta Citi Shelters Ltd., Infomediary India (P) Ltd. and Ors. vs CIT

	Citation
	206 Taxman 254


“39. We may repeat what is often said, that a delicate balance has to be maintained while walking on the tight rope of Sections 68 and 69 of the Act. On the on hand, no doubt, such kind of dubious practices are rampant, on the other hand, merely because there is an acknowledgement of such practices would not mean that in any of such cases coming before the Court, the Court has to presume that the assessee in questions as indulged in that practice. To make the assessee responsible, there has to be proper evidence. It is equally important that an innocent person cannot be fastened with liability without cogent evidence. One has to see the matter from the point of view of such companies (like the assessees herein) who invite the share application money from different sources or even public at large. It would be asking for a moon if such companies are asked to find out from each and every share applicant/subscribers to first satisfy the assessee companies about the source of their funds before investing. It is for this reason the balance is struck by catena of judgments in laying down that the Department is not remediless and is free to proceed to reopen the individual assessment of such alleged bogus shareholders in accordance with the law. That was precisely the observation of the Supreme Court in Lovely Export (supra) which holds the fields and is binding.”

IN THE HIGH COURT AT CALCU TTA SMT. ARATI JANAGA No. 2088 of 2012
ITAT No. 186 of 2012 The questions for consideration are : (a) Whether the decision to delete addition of a sum of Rs.4,74,681/- is perverse ? (b) Whether the decision to delete addition of a sum of Rs.42,78,717/- is  perverse ? Both the questions have common factual background in the sense that the assessee sought to explain that the sum of Rs.42,78,717/- appearing to be receivable by her is really receivable by her for and on account of suppliers of fish also known as trawler owners and the sum of Rs.4,74,681/- appearing to have been advanced by the assessee was really advanced by the Paikers, namely, the buyers of the fish. Both the explanations were held unsatisfactory by the Assessing Officer. The assessee in the present case was directed to explain as to why should the sum of Rs.42,78,717/- and the sum of Rs.4,74,681/- be not added to her income. The assessee contented herself by furnishing a list indicating names of sellers and buyers who, according to her, had made the investment. She did not, however, produce any supporting material in favour thereof. The learned Advocate for the assessee contended that the Assessing Officer should have called upon those persons to verify the statement of the assessee. We are unable to accept this submission. It is for the assessee even according to the judgment noticed above to produce all relevant materials in support of the claims and contentions put forward by it. Until prima facie evidence in support of the claim or contention is adduced, the onus does not shift to the Assessing Officer to disprove the same. The assessee, by merely furnishing a list, did not discharge her burden. Acceding to the contention of the learned counsel would amount to laying down a rule that it is for the Revenue to find out whether the assessee has or may have an explanation to offer. When an explanation is called for from the assessee, he or she must take care to substantiate her explanation by such supporting evidence as may be in his or her power to produce. Who are the buyers; how or in what circumstances did they advance the sum of Rs.4,74,681/- and who are the sellers ? How and in what circumstances did the sum of Rs.42,78,717/- become payable to them was in the special knowledge of the assessee. It was, therefore, her obligation to disclose cogent evidence in that regard. She claims to be a commission agent. The column 5 of GTI-1 provides for deduction of commission. Therefore it should not have been difficult for the assessee to disclose the relevant evidence about the transactions allegedly made by the assessee on behalf of suppliers of fish or the trawler owners. Her failure to do so even prima facie amounts to no explanation at all. Reference in this regard may be made to the judgment in the case of Collector of Customs vs. D. Bhoormal, reported in 1974(2) SCC 544 wherein the Apex Court opined that “The other cardinal principle having an important bearing on the incidence of burden of proof is that efficiency and weight of the evidence is to be considered according to the proof which it was in the power of one side to prove, and in the power of other to have contradicted.” Can it be said that it was not in the power of the assessee to prove the aforesaid facts? The situation before us is only consistent with the hypothesis that money was not payable to any one nor was the money receivable on account of others, and therefore, the assessee did not maintain any books of accounts with regard thereto. We are, as such, of the opinion that the learned Tribunal erred in not realizing that the assessee had offered no explanation at all. Both the questions formulated above  are as such answered in the affirmative. The appeal is allowed in favour of the Revenue
 

Few principles culled out from precedents

a)  In the case of Section 68 - Cash Credit, it is a matter entirely within the

assessee’s knowledge as to how the cash credits to be introduced and once it is postulated that such cash credit belongs to the assessee then his failure to explain the same or to explain it satisfactorily can constitute a reasonable ground for an inference that the source thereof must be an item taxable to tax. Therefore, it is the burden of the assessee to explain the same by

discharging the onus to prima facie prove the identity, creditworthiness of the loan creditor and the genuineness of the transaction.

(b) The Section 68 of Income Tax Act empowers the Assessing Officer to make

enquiry regarding cash credit. If he is satisfied that these entries are not genuine, he has every right to add these as income from other sources. But before rejecting the assessee’s explanation Assessing Officer must make proper enquiry and in the absence of proper enquiries addition is

justified.  (SC in Orissa Corporation 159 ITR Page 78) Also Failure to make requisite enquiry by Ld AO from critical witness: vitiates addition 49 ITR 561 (All High Court)

(c) The assessee is also entitled to cross examine the person whose statement has been relied by the Assessing Officer and such statement is proposed to be used by the Assessing Officer. The Hon’ble High Court in the case of CIT vs. Eastern Commercial Enterprises [1994] 210 ITR 103 (Cal.) held that assessee should have been given with an opportunity to cross examine that person. Applying the above ratio, the Assessing Officer’s independent decision that cross-examine not at all required is fatal to the case of Department. The same view was the decision of Hon’ble Madras High Court in the case of CIT

vs. Gani Silk Palace [1988] 171 ITR 373 (Mad.)  A man indulging in double speaking cannot be said by any means a truthful man at any stage and no court can decide on what occasion he was truthful…Cal HC in  210 ITR 103 (APPLIED in 133 TTJ 394)

(d) As soon as the assessee discharged the initial burden of proof, the Assessing

Officer is not entitled to reject the assessee’s explanation without some other positive evidence falsifying the assessee’s case. In other words, the explanation offered by the assessee can be rejected by the Income Tax Officer on cogent grounds. When such grounds are themselves based on no evidence the question of presumption does not arise as held by Hon’ble Delhi High Court in the case of Sona Electric Co. vs. CIT [1985] 152 ITR 507 (Delhi). 

(e) The Assessing Officer has accepted the returns of the loan creditors, it should go to mean that the amounts given by these creditors were also genuine as the concerned Assessing Officer accepted all the two loan creditors return wherein the interest has been shown as interest income. 
(f) The Hon’ble Jurisdictional High Court in the case of Hindusthan Tea Trading

Co. Ltd. vs. CIT [2003] 263 ITR 289 (Cal.) has held the power of Assessing Officer under Section 68 is not an absolute one. It is subject to his satisfaction where an explanation is offered. The power is absolute only where there is no explanation. The satisfaction with regard to the explanation is in effect an in built safe-guard in Section 68 protecting the interest of the assessee. It provides for an opportunity to the assessee to explain the nature and source of the

loan. Once it is explained, it is incumbent on the Assessing Officer to consider the same and form an opinion whether the explanation is satisfactory or not.

g) Delhi High Court in MOD Creations (P) Ltd. vs ITO
12. In our view, the Tribunal has adopted an erroneous approach on the aspects of genuineness of the transaction in issue and the credit worthiness of the persons/creditors who lent money to assessee. As noticed above, the first aspect, i.e., identity of the creditors was established before any of the authorities below. It will have to be kept in mind that Section 68 of the I.T. Act only sets up a presumption against the assessee whenever unexplained credits are found in the books of accounts of the assessee. It cannot but be gainsaid that the presumption is rebuttable. In refuting the presumption raised, the initial burden is on the assessee. This burden, which is placed on the assessee, shifts as soon as the assessee establishes the authenticity of transactions as executed between the assessee and its creditors. It is no part of the assessee's burden to prove either the genuineness of the transactions executed between the creditors and the sub-creditors nor is it the burden of the assessee to prove the credit worthiness of the sub-creditors. [See Nemi Chand Kothari (supra)].
h) Jurisdictional Delhi bench of ITAT in Divine International ITA 1995 & 1493(Del)2011 30.09.2011
16. In these circumstances, whether the creditors of whom the

assessee has failed to give the address should be added by invoking the provisions of Section 68 of the Act?

Further, as per the provisions of Section 68 of the Act, it is not mandatory that in case the assessee fails to satisfy the assessing officer about the outstanding credits, the same are mandatorily required to be added as income of the assessee. Section 68 gives a discretion to the assessing officer, as can be seen from its provisions, which read as under:-19. This view has also been upheld by the Hon’ble Supreme Court in the case of ‘CIT vs. Smt. P.K. Noorjahan’ (1999) 237 ITR 570 (SC). The assessing officer has to take into account the overall facts. Accordingly, in the case of the assessee the overall facts need to be considered. The amount outstanding being credit on account of purchases which have been exported by the assessee, it is not mandatory that in the absence of verification of the creditors, the same need to be added statutorily.  

Bank deposit in cash by all time Agriculturist

Allahabad High Court   Case :- INCOME TAX APPEAL No. - 341 of 2008 Petitioner :- Commissioner Income Tax Respondent :- Bhawana Makhijani Thru.Natural Guardian Smt.Indumakhijani
 The A.O. found that Rs.33,90,038/- was deposited in cash in the account in the name of the assessee in Citizen's Cooperative Bank, Sector 39, Noida, in which large number of transactions took place of deposits in cash between 25.9.2001 to 2.3.2003 and that almost the entire amount was withdrawn. Keeping in view the circumstances it was found that the onus of proving source of deposit in the bank account lies with the assessee and same has not been discharged by the assessee. The entire unexplained amount in  the bank account was treated in the hands of the assessee under Section 68 of the Act on protective measures and on substantive basis in the hands of Deepak Gupta for the assessment year 2002- 03.
The CIT (A) dismissed the appeal against which the department went in appeal before the Income Tax Appellate Tribunal. The Tribunal has held as follows:-  
"4.1 From the findings of the AO, it is clear that the assessee or his family members did not have any source of income from which the impugned amounts could be credited in her bank account. Further, the utilization of various amounts from the bank account was made by Shri Deepak Gupta by transferring money to various concerns. In the case of CIT v. P.K. Noorjahan (1999) 237 ITR 571, Hon'ble Supreme Court referred to the findings of the Tribunal that discretion u/s 69 was not properly exercised by the ITO and the AAC by taking into account the circumstances in which the assessee was placed, namely, that the assessee had no source of income from which investment could be made. Thus, the Tribunal came to the conclusion that the investment cold not be taken as income of the assessee and the High Court agreed with this finding. The Hon'ble Court held that there was no error in the order of the Tribunal that the provisions contained in section 69 could not be invoked in respect of the investment. We find that the facts of that case and this case are similar. The assessee does not have any source of income. The money was not utilized by her. Therefore, if the circumstances in which the assessee is placed are appreciated properly, it cannot be said that the impugned amount of Rs.33,90,040/- was the income of the assessee. Respectfully, following the ratio of the decision in the case of P.K. Noorjahan (supra), the addition is deleted and the appeal is allowed. This order was pronounced in the open Court on 26.10.2007."
 We do not find any error of fact or law in the order of the Tribunal. The authorities have recorded findings that the assessee did not have any source of income, and that money was not utilised by her. In the circumstances, the protective assessment made against her and the substantive assessment against Shri Deepak Gupta does not call for any interference by the High Court. We do not find that any question of law arise for consideration by the High Court under Section 260A of the Act
Question 3: Whether assessee can be asked to prove cash deposits in bank of creditor/lender, immediately before subject loan/cash credit transaction? 

Answer: 

Guruprerna Enterprises INCOME TAX APPEAL NO.1860 OF 2011 DATE : 5th MARCH, 2013. IN THE HIGH COURT OF JUDICATURE AT BOMBAY In this these Appeals by the Revenue for the Assessment Year 200304 and 200405, several common questions have been raised in the memo of appeal. The basic issue is whether the Tribunal is justified in deleting unexplained credits taxed under Section 68 of the Income Tax  Act. The RespondentAssessee is a partnership firm engaged in the business of a builder and developer. During the Assessment Proceedings, the RespondentAssessee had shown unsecured loans from the various parties. The Assessing Officer on verification came to a conclusion that loans taken in the Assessment Years i. e. 200304 and 200405 were not genuine loans. Consequently an addition under Section 68 of the said Act was made. Further, the interest on this amount were also disallowed for the Assessment Years 200304 and 200405 by the Assessing Officer. In appeal, the CIT(A) granted partial relief. The Tribunal held that it was an undisputed fact that loan were received by way of crossed cheques and interest have also been paid to these parties. Moreover, the Assessee has filed confirmation letter from each and every creditor besides furnishing permanent account number of each and every creditor along with copies of the income tax returns for the relevant Assessment Years filed by the Creditors. Further as held that the CIT(A) on receipt of remand report from the Assessing Officer, the CIT(A) without examining the credits itemwise, has confirmed the cash credits on the ground that the capacity of lenders is in doubt. The Tribunal relied upon the decision of this Court in the matter of Oriental Trading Co., v/s. CIT reported in 49 ITR 723 wherein it is held that where amount have been received by the Assessee through account payee cheques drawn from the bank account of the Creditors, the Assessee is not expected to prove the genuineness of the cash deposited in bank accounts of those Creditors. On the aforesaid finding, the Tribunal concluded that there was no material to support the addition. Since the decision of the Tribunal is essentially based on a finding of fact, we see no reason to entertain the proposed question of law for the Assessment Years 200304 and 200405. 
Question 4: Whether it must that assessee produce the creditor/lender before Ld AO to discharge his onus?
Answer:

LIFESTYLE BUILDCON PVT LTD IN THE HIGH COURT OF DELHI AT NEW DELHI ITA 40/2013 13.02.2013
  
On an appeal preferred by the Revenue, the Tribunal confirmed the
  said deletion by the CIT (Appeals). A point was raised before the
  Tribunal that the assessee had not produced Mr S.P. Sachdeva before the   Assessing Officer in order to confirm the said loan of Rs.5.25 crores.
  However, the Tribunal took the view that the non-production of Mr S.P.
  Sachdeva would not be detrimental to the case of the assessee inasmuch as   the documents on record showed sufficient confirmation of said loan of   Rs.5.25 crores. The Tribunal also held as under:-
  
  ?5. We have heard rival contentions, perused the material available on   record. It has not been controverted by AO that assessee filed a request   that any further correspondence or inquiry can be made by AO directly   from Mr.Sachdeva, the creditor. No notice u/s 133(6) or summons u/s 131   was issued by AO asking the creditor to confirm the credit, the way he   wanted. It has also not been disputed that the confirmation filed by the   assessee contains the particulars of bank transactions together with   address, the PAN number of the creditor. In these circumstances,   assessee?s onus was discharged as held by Hon?ble Supreme Court in Lovely   Exports (supra). Further evidence furnished by the assessee before CIT(A)   cannot technically be called a fresh evidence inasmuch as these details   are already mentioned in the confirmation. Even if it is assumed to be   additional evidence, the material was remanded by CIT(A) to AO and his   report contains verification of details. No reason are ascribed by AO for
  non-admission on further details. In these circumstances, we uphold the   order of CIT(A) on admission of additional evidence.
  
    5.1. On merits also, the AO has accepted the PAN details and the bank   transactions and has not disputed the credit in his report. In view   thereof, we see no infirmity in the order of CIT(A) deleting the
  addition. Accordingly, order of CIT(A) is upheld.?”

Question 5: Whether mere transaction with a person who is found to involved in some other tainted transactions, whether for all other transactions done by that tainted person in his/its life time will automatically bring all other transactions in cloud of doubt/suspicion?

Answer:

“The Commissioner of Income Tax, Jamshedpur ... Appellant - Versus --Arun Kumar Agarwal (HUF) ................. ..............Respondent IN THE HIGH COURT OF JHARKHAND AT RANCHI Tax Appeal No.4 of 2011 Dated : 13 th July, 2012 
10. We have considered the submissions of the learned counsel for the parties and we are of the considered opinion that the learned Assessing Officer was much influenced by the enqiury report which may has been brought on record by the efforts of the Assessing Officer and that enquiry report was prepared by the SEBI and from the observations made by the Assessing Officer himself, it is clear that after getting that enquiry report, the SEBI prima facie found involvement of some of the share brokers in unfair trade practices. Even in a case where the share broker was found involved in unfair trade practice and was involved in lowering and rising of the share price, and any person, who himself is not involved in that type of transaction, if purchased the share from that broker innocently and bonafidely and if he show his bonafide in transaction by showing relevant material, facts and circumstances and documents, then merely on the basis of the reason that share broker was involved in dealing in the share of a particular company in collusion with others or in the manner of unfair trade practices against the norms of S.E.B.I and Stock Exchange, then merely because of that fact a person who bonafidely entered into share transaction of that company through such broker then only by mere assumption such transactions cannot be held to be a shame transaction. Fact of tinted broker may be relevant for suspicion but it alone necessarily does lead to conclusion of all transaction of that broker as tinted.  In such circumstances, further enquiry is needed and that is for individual case. Such further enquiry was not conducted in that case.   
At this juncture, it would be relevant to mention here that it is not disputed by the Revenue before us that the shares of these assessees were already shown in the earlier Balance Sheet submitted by the assessees, and therefore, in that situation, how the revenue condemned the transaction even on the ground of steep rise in the shares. If within a period of one year, the share price has risen from Rs.5 to 55 and from 9 to 160 and one person was holding the shares much prior to that start of rise of the share, then how it can be inferred that such person entered into sham transaction few years ago and prepared for getting the benefit after few years when the share will start rising steeply. In present case even there was no reason for such suspicion when the shares were purchased years before the unusual fluctuation in the share price.”
Question 6: Whether enquiry from coordinate assessing officer of lender/creditor who is regular tax assessee is must before discarding assessee’s explanation?

1. Answer: The pointed approach under section 68 of the Act, highlighted, by Gujarat High Court is explained below: 

Gujarat High Court in case of MEENABEN LAKHANI TAX APPEAL No. 104 of 2011  Date : 26/03/2012  CASH CREDIT: REQUIRED APPROACH TO BE FOLLOWED ONCE INITIAL ONUS U/S 68 DISCHARGED BY ASSESSEE 

In our opinion, when the loan has been received by the assessee by way of account payee cheque from an assessee under the Income Tax Act and the PAN as well as the confirmation by such creditor has been furnished to the Assessing Officer, before deciding to proceed further it is the first duty of the Assessing Officer to verify from the coordinate Assessing Officer of the said lender whether the transaction in question has found place in the account of the said lender. If it appears that such transaction has been accepted to be genuine by the Assessing Officer of the said depositor, the Assessing Officer in question cannot dispute any further the genuineness or creditworthiness of the selfsame transaction which has been accepted to be genuine by the coordinate Assessing Officer having jurisdiction to decide such question.

In the case before us, the Assessing Officer did not place any material indicating that the transaction in question i.e. the loan, has been either disbelieved by the Assessing Officer of the lender or is not reflected in the lender's account. Such being the position, there was no scope of branding the transaction as “not worthy of credence”.
Gujarat High Court in case of  RANCHHOD JIVABHAI NAKHAVA TAX APPEAL No. 50 of 2011  Date : 20/03/2012 CASH CREDIT: REQUIRED APPROACH TO BE FOLLOWED ONCE INITIAL ONUS U/S 68 DISCHARGED BY ASSESSEE (2012) 21 Taxman.com 159 (Guj.).
In our view, once the assessee has established that he has taken money by way of accounts payee cheques from the lenders who are all income tax assessees whose PAN have been disclosed, the initial burden under Section 68 of the Act was discharged. It further appears that the assessee had also produced confirmation letters given by those lenders. Once the Assessing Officer gets hold of the PAN of the lenders, it was his duty to ascertain from the Assessing Officer of those lenders, whether in their respective return they had shown existence of such amount of money and had further shown that those amount of money had been lent to the assessee. If before verifying of such fact from the Assessing Officer of the lenders of the assessee, the Assessing Officer decides to examine the lenders and asks the assessee to further prove the genuineness and creditworthiness of the transaction, in our opinion, the Assessing Officer did not follow the principle laid down under Section 68 of the Income Tax Act. If on verification, it was found that those lenders did not disclose in their income tax return the transaction or that they had not disclosed the aforesaid amount, the Assessing Officer could call for further explanation from the assessee to prove the genuineness of the transaction or creditworthiness of the same. However, without verifying such fact from the income tax return of the creditors, the action taken by the Assessing Officer in examining the lenders of the assessee was a wrong approach. Moreover, we find that those lenders have made inconsistent statement as pointed out by the Commissioner of Income Tax (Appeals) and in such circumstances, we find that both the Commissioner of Income Tax (Appeals) and the Tribunal were justified in setting aside the deletion as the Assessing Officer, without taking step for verification of the Income Tax Return of the creditors, took unnecessary step of further examining those creditors. If the Assessing Officers of those creditors are satisfied with the explanation given by the creditors as regards those transactions, the Assessing Officer in question has no justification to disbelieve the transactions reflected in the account of the creditors. In other words, the Assessing Officer had no authority to dispute the correctness of assessments of the creditors of the assessee when a co-ordinate Assessing Officer is satisfied with the transaction.
P&H High Court in M/s Amar Chand and sons ncome-tax Appeal No.243 o f 2011  November 25, 2011 We feel that the submission is absolutely untenable as the assessee cannot be asked to show credit worthiness of his creditors and the Assessing Officer of that creditor can add the said amount to the income of that creditor if he is not satisfied by the explanation given and it is not possible for the assessee to prove the sources of the creditors. It has also been recorded as a matter of fact that the amounts have been received by way of banking channel and, therefore, it was for the Assessing Officers of the said creditors to question the said creditors, who were income tax assesses and in the absence of any evidence, the Assessing Officer could not have treated the said amount as belonging to the assessee from his undisclosed sources.

M/S. DATAWARE PRIVATE LIMITED: Calcutta High Court order

In our opinion, in such circumstances, the Assessing officer of the assessee cannot take the burden of assessing the profit and loss account of the creditor when admittedly the creditor himself is an income tax assessee. After getting the PAN number and getting the information that the creditor is assessed under the Act, the Assessing officer should enquire from the Assessing Officer of the creditor as to the genuineness of the transaction and whether such transaction has been accepted by the Assessing officer of the creditor but instead of adopting such course, the Assessing officer himself could not enter into the return of the creditor and brand the same as unworthy of credence. So long it is not established that the return submitted by the creditor has been rejected by its Assessing Officer, the Assessing officer of the assessee is bound to accept the same as genuine when the identity of the creditor and the genuineness of transaction through account payee cheque has been established...
Refer: All. High Court order in case of Raj Kr Aggarwal: Unsecured Loans: Section 68 Assessee’s Onus etc HELD:                   
“Mr. D.D. Chopra, appearing on behalf of the revenue, submits that the assessee had not discharged the onus, which lay on him under Section 68 of the Act. He also points out that it is the assessee, who has failed to produce the Managing  Director/Director of the lending Company and, therefore, the Assessing Officer was justified in making the addition. He further points out that huge cash had been deposited in the bank account of the lending Company. In support of the submission, reliance has been placed on the following decisions:- (1) K.L. Agarwal Vs. CIT, 190 ITR 303 (Delhi). (2) Sumati Dayal Vs. CIT, 214 ITR 801 (SC). 
After hearing learned counsel for the revenue and on appraisal of material available on record, it appears that addition of Rs. 25,05,000/- was made only for the ground that the Director of M/s. Rich Capital & Financial Services Ltd. was not produced before the revenue. But facts remains that so far as the identity of the lender is concerned, it cannot be questioned because it is a public limited Company and is regularly assessed to income tax having PAN. Therefore, in our considered view, onus is discharged by the assessee by producing necessary evidence. The source of source cannot be examined in view of law laid down in the case of Commissioner of Income Tax (Central), Calcutta Vs. Daulat RaRawatmull, 87 ITR 349 (SC). Hence, we find no merit in the grounds raised by the revenue in regard to addition of Rs.25,05,000/-“
Jurisdictional Delhi High Court in ITA No. 1735/2010/12.11.2010: Section 68 Alleged Unexplained cash credits or Loans (refer 330 ITR 298 Also)
The CIT(A) reversed this order of the assessee holding that the cash deposited in the bank of the assessee of ` 11 lacs was confirmed by M/s. Indo Monext Pvt. Ltd. and since the source was established by said confirmation, the addition could not be sustained. This order of the CIT(A) is upheld by the Tribunal as well.  It is clear from the aforesaid facts that the assessee had borrowed ` 33 lacs from M/s. Indo Monex Pvt. Ltd which were given on different dates, ` 22 lacs was given by means of cheques and ` 11 lacs was given by cash on different dates. When the creditor, namely, M/s. Indo Monex Pvt. Ltd. itself has confirmed that it had paid the amount to the assessee, such an amount could not be treated as undisclosed income. We find that no substantial question of law arises
Latest illustration: IN THE HIGH COURT OF GUJARAT AT AHMEDABAD  TAX APPEAL NO. 336 of 2013 HITESH SOMANI Date : 25/04/2013

From the above, it can be seen that assessee’s case was that, it had received certain advances from one Madhav Vidharbh Estate Pvt. Ltd. for sale of its property. The bill, however, did not materialize since the assessee did not give NOC for transfer of property. The same was later on cancelled and money was returned. Additionally, the assessee had furnished the copy of the sale agreement,

copy of the cancellation of the agreement, copy of PAN number of the intending purchaser and copy of acknowledgement of return of income of the proposed purchaser. In case of such deposits the assessee had produced a copy of confirmation from the party, copy of the acknowledgemment of the return of income and also

PAN number of said entity. Such facts were not controverted by the revenue nor contended that the documents produced by the assessee were not genuine.  In that view of the matter, in our opinion, the Tribunal correctly followed the decision of this Court in case of CIT Vs. Ranchhod Jivabhai Nakhava reported in (2012) 21

Taxman.com 159 (Guj.).
Another illustration IN THE HIGH COURT OF JUDICATURE AT BOMBAY ORDINARY ORIGINAL CIVIL JURISDICTION 

INCOME TAX APPEAL (LOD) NO.395 OF 2013 M/s. Laxmi Financier DATED : 21ST MARCH, 201  The grievance of the revenue is that the respondent assessee had not submitted copies of the return of income filed by the creditors, consequently they failed to prove the genuineness of the loan and the credit worthiness of their creditors. Further, the adoption the test check basis directed by the impugned order to check the genuineness of the creditors and their creditworthiness is not proper as it fetters the freedom of the Assessing Officer to make a proper assessment. The Tribunal by the impugned order has remanded the issue to the Assessing Officer to verify the genuineness of the loan and creditworthiness of the creditors. Further taking into account that there are 129 creditors, verifying each loan and examining each creditor would take a long time. Thus, the direction for test check. However the impugned order does not put any cap on the number of creditors to be called for the purposes of test check nor has it specified the creditors to be examined by name. It is for the Assessing Officer to decide the number of creditors he would want to check on test check basis and also which of the creditors he would want to summon. In these circumstances, we find no fault in the order of the Tribunal and

do not see any reason to entertain the proposed question of law.
Question 7: What is the position of taxation in case of regular cash deposits and withdrawals vis a vis cash credits? 

Answer 7: 

ITA No. 523/Ahd/2013 Assessment Year 2008-2009 Shri Vimalkumar IN THE INCOME TAX APPELLATE TRIBUNAL

AT AHMEDABAD “B” B ENCH  26-04-2013

On the basis of above submission it was pleaded that assessee is a

retailer, therefore, as per section 44AF and applying the judgment of

Hon’ble Gujrat High Court in the case of CIT vs. President Industries 258 ITR 654, the entire sale cannot be profit. The net profit rate of regular books of accounts be applied for which sales may be estimated at Rs. 33,13,000/-. As per audit books of account G.P. is 2 % or current applicable u/s 44AD of the Act i.e. 8 % of the turnover. In support of this contention reliance was placed in the judgment of ITAT in the case of Narendrasignh Lkhubhai Rana (ITA 2768/Ahd/2010). 7. An alternate plea was also raised to apply peak theory u/s 69. For this purpose, working of peak amount is furnished at page no. 4 & 5 of paper book. As per this working peak works out at 3,73,000 of cash balance or bank balance of Rs. 3,99,666/- as on 22-06-2007 which may be added u/s 69 of the I.T. Act 1961. In support of peak theory, counsel of the assessee

relied on the decision of ITAT in the following case:-

(i). Sri Sanjaysingh B Gohil Vs. ITO ITA No. 477/Ahd/2011 In the written submissions it is also pointed out from this bank account there is no personal withdrawal (except school fees of Rs. 34,400/-

paid) or for acquisition of any immovable property or asset and there is no such finding of the Revenue. To sum up in the written submission it was pleaded that entire cash deposit of Rs. 33,13,000/- cannot be taxed u/s 69 of the I.T. Act, 1961 therefore either income be estimated by applying 8 % of total turnover of Rs. 33,13,000/- or peak balance of Rs. 3,98,660/- as on 22- 06-2007. On the other hand Shri Y.P. Verma appeared on behalf of the revenue vehemently supported the order of Ld. CIT(A). Ld. D.R. pointed out that since no evidence of business outside the books of account carried

was furnished either before A.O. or before the Ld. CIT(A), therefore, A.O. rightly taxed the entire cash deposit of Rs. 33,13,0000/- u/s 69 of I.T. Act. Further no details of withdrawal of cheque or details of cheque issued were furnished therefore income cannot be estimated by applying 8 % as provided u/s 44AD of the I.T. Act, 1961 It is pertinent to note that before Ld. CIT(A) assessee pleaded

that either income be estimated by applying a proper NP rate i.e. 8 % of turnover as provided u/s 44AD or peak be taxed which is Rs. 3,98,660/- as on 22-06-2007. We also found that assessee has issued cheque, therefore, identity of payee could easily be located by A.O. by making necessary investigation. Admittedly no such investigation has been done despite submission made by the assessee before Ld. CIT(A) that he has carried out additional business activity relating to same business i.e. trading in ferrous

and non ferrous metals. The total deposit made by the assessee in the bank account which is disclosed in the regular books of account are 33,13,000/-. The contention of the assessee that assessee carried out some extra business activity cannot be rejected on doubt and suspicions. From the copy of the bank account it is clear that peak-bank balance was Rs. 3,98,660/- as on 22- 06-2007. From this account the assessee has also made withdrawn of school

fee of Rs. 34,400/-. In written submissions the assessee has accepted that assessee has issued the cheque for discounting therefore who has discounted the cheque is not known. Looking to the totality of the facts and circumstances of the case, we are of the view it will meet end of justice if income of Rs. 5 lakhs of ferrous and non ferrous metals carried by the assessee outside the books of account on turnover of Rs. 33,13,000/- be estimated at 5 lakhs as against peak bank of Rs. 3,98,660/- as on 22-06- 2007. This will cover up any other withdrawal including school fee etc. paid

by the assessee. We hold accordingly and direct the A.O. to take 5 lakhs as taxable in place of Rs. 33,13,000/- added by him u/s 69 of the I.T. Act, 1961. 
IN THE INCOME TAX APPELLATE TRIBUNAL

‘D’ BENCH – AHMEDABAD ITA No.2335/Ahd/2012

A. Y.: 2009-10 Navinchandra RAmjibhai Chavda 12-04-2013 Though the assessee has raised four grounds in his appeal the

crux of the issue relates to confirmation of addition of Rs.11,000,000/-

made by the learned AO u/s 68 of the Act on account of cash credit. On perusing the bank statements it reveals that the assessee had received the sale proceeds of shares on 11-01-2008 for Rs.5,15,676.82 and from the same an amount of Rs.5,00,000/- was withdrawn by the assessee on 12-01-2008. Similarly, sale proceeds of shares amounting to Rs.4,54,621.51 was received by the assessee on 18-03-2008 and from the same Rs.5,00,000/- was withdrawn by the assessee on 19-03-2008. Subsequently, on 11-07-2008 the assessee had re-deposited the amount of Rs.11,00,000/- in the same bank S/B account. Thus, the assessee had held cash in hand with him for Rs.5,00,000/- for a period of six months and another amount of Rs.5,00,000/- for a period of four months. There could be various reasons for the assessee to keep liquid cash with him in his possession which is not unnatural. Moreover, the revenue has not brought out any materials on record to establish that the assessee had deposited cash other than what he had withdrawn from his bank account. It is pertinent to note that the assessee is an employee of ONGC a public sector undertaking and do not have any other occupation. Both the learned AO and the learned CIT(A) had proceeded to tax the assessee based on presumptions and assumptions which is harsh and not justifiable. Therefore, we hereby delete the addition of Rs.11,00,000/- made by the learned AO u/s 68 of the Act. The appeal of the assessee is decided in his favour.
IN THE INCOME TAX APPELLATE TRIBUNAL

“ A ” BENCH, AHMEDABAD ./I.T.A. No.2075/Ahd/2012 Assessment Year : 2009-10) Shri Saurin Nandkumar

Shodhan 30/4/13

From the bank statements as also from the cash flow

statements prepared by the assessee, we have noted that there was a pattern of regular withdrawals in round figures on several occasions. There were huge withdrawals as pointed out to us, such as, a sum of Rs.1,80,000/- on 29/05/2007, then again a withdrawal of Rs.1 lac on 6/09/2007, further there was a withdrawal of Rs.2 lacs on 25/10/2007, then a withdrawal of Rs.70,000/- and Rs.1 lac in the month of December-2007. If those withdrawals have not been found utilized by the assessee towards investments, then naturally those were available with the assessee to be used or redeposited in the bank as per his desire/sweet will. The AO has drawn a conclusion that it was not humanly possible and against the human tendency. However, it was merely a supposition and such a presumption has no cogent legal basis. As far as the furnishing of cash flow statement was concerned, naturally it was not made out of the cash book maintained by the assessee, since it was not required being a salaried person, but it was prepared on the basis of the bank statements of the assessee. The entries in the bank should not be doubted. Those entries in the bank were in the nature of deposits and withdrawals which were incorporated in the cash flow statements. If the AO is drawing a presumption on a surmise against the assessee, then on the other hand, a presumption can also be drawn in favour of the assessee. If the Revenue Department has not established that the cash available with the assessee was not utilized elsewhere, then on the basis of the preponderance of probabilities, it can be assumed that that very cash was redeposited in the bank (In support of the possibility of cash available with the assessee, she

has placed reliance on ACIT vs. Buldev Raj Charla & Ors

(2009)121 TTJ 366(Delhi), Shailesh Rasiklal Mehta (2009)176

Taxman 270 and ITO vs. Raj Rani Arya (2011) TaxPub (DT) 1200
(Del-Trib). She has also cited a decision of ITAT “C” Bench

Ahmedabad pronounced in the case of Patel Prahladbhai

Harjivanbhai vs. ITO in ITA No.2347/Ahd/2012 for A.Y. 2009-10

dated 15/03/2013)
IN THE INCOME TAX APPELLATE TRIBUNAL

“E” BENCH, MUMBAI / Assessment Year : 2009–10) ITA no. 6988/Mum./2011 Date of Order – 03.05.2013 Before the learned Commissioner (Appeals), in addition to this, a plea was taken that in the immediately preceding assessment year, a huge addition of more than ` 70,00,000 has already been sustained on account of cash receipts from the Pune project which has addition has become final in the assessment year 2008–09. Before us, the learned Counsel too has reiterated the same submissions and has pleaded that the benefit of such an addition on account of cash should be given because here also the addition relates to on account of excess cash found. The learned Commissioner (Appeals) has rejected the said contentions and has given benefit of ` 10 lakhs which was withdrawn from the bank account of Solapur Branch by the assessee. The balance sum

of ` 25,11,878 was confirmed by the learned Commissioner (Appeals) on the ground that it is very difficult to derive that the assessee would have kept a huge cash of over ` 79 lakhs idle and it is quite possible that the assessee would have used such cash in other activity. In our opinion, such a presumption is to farfetched firstly, this was a case of a search and seizure and no evidence or material has been found during the course of search and seizure action or post–search investigation that the assessee has either incurred any expenditure or has made investment out of the cash receipt of more than ` 70 lakhs which has been confirmed as deemed income of the

assessee under section 68 in the immediately preceding assessment year and secondly, in the absence of adverse material that sum of ` 70 lakhs and odd has been spent, then it can be presumed that this cash was available at the time of search with the assessee. If such an addition of more than ` 70 lakhs has been confirmed, the benefit of telescoping has to be given unless there is some material on record to show that the money has been utilized somewhere else. Thus, we hold that the addition of ` 25,11,878 is covered by the addition of ` 70,12,150, as sustained by the learned Commissioner (Appeals) in the immediately preceding 2008–09. Accordingly, the assessee

will get relief of ` 25,11,878

IN THE INCOME TAX APPELLATE TRIBUNAL

‘A’ BENCH : CHENNAI I.T.A.Nos.2072 & 2073/Mds/2012

Assessment year : 2009-10 Shri S. Sundar 12-02-2013  We find from the order of the CIT(A) wherein the CIT(A) 

quoted a chart which was tabulated by the assessee to show that except ` 39,243/- the balance deposits in the bank account were lesser than the amount which were withdrawn from the very same bank account on earlier dates. The pattern of various deposits and withdrawals shows that the assessee was carrying on some business outside the books of account and receipts of that business was deployed in the bank account in question. In the above circumstances, in our considered view, the profit of the said business or peak fresh credits during the year whichever is higher should only be treated as the assessee’s income of that business and should alone be added in the income of the assessee. In the instant case, it is observed that the assessee has deposited around ` 18 lakhs from the receipts of the business carried on outside the books of account and withdrawn around ` 22 lakhs for the purposes of that business and fresh credit in the bank account was ` 39,243/- alone. In the above circumstances, in our considered opinion, it shall meet the ends of justice to accept the submission of the assessee to accept ` 3,86,103/- as income from the business carried on outside the books of account and to add the same to the income of the assessee We, therefore, restrict the addition to ` 3,86,103/- in place of ` 17,89,900/- and consequently the ground of appeal is partly allowed. (At last, the

A.R submitted that as the closing balance in the aforesaid

bank account was ` 3,86,103/- the addition can be restricted to ` 3,86,103/-.)
Question 8 What is the position of assessment of trade outstanding credit (sundry creditors) u/s68 of the Act?


Concord Air Logistics Ltd.,  IN THE INCOME TAX APPELLATE TRIBUNAL "C" Bench, Mumbai ITA No. 5860/Mum/2010 (Assessment Year: 2005-06) 4. It was contended before the CIT (A) that the assessee’s business practice was that a customer approaches the assessee for shipment of cargo through the customer’s preferred international airline, as the customer cannot directly approach the airline but has to go to an Agent. The assessee is registered as Agent with the IATA and as per the Cargo Agency Agreement, the assessee arranges for the shipment of customers’ cargo and receives full amount as per the agreed tariff of the airlines. As per the terms of the agreement assessee after retaining its commission “generally up to maximum 5%” makes balance payment to the airline. The commission income was accounted under the head “service charges” in the Profit & Loss account and the amount payable to international airlines is shown as sundry creditors. In case there is an outstanding recovery from the customers, they are shown as sundry debtors in the balance sheet. The illustrated accounting entry was explained as under:  
Sundry debtors. Dr Rs. 100/-
To service charges 5/-
To sundry creditors Rs.95 
 It was submitted that the amount payable to the airline (sundry creditors) as on 31.3.2005 was Rs. 56,50,907/- and these sundry creditors are 11 major international and domestic airlines, the details are as under… 8. We have considered the issue and examined the record.  We are unable to sustain the addition so made by the Assessing Officer and confirmed by the CIT (A). As assessee explained these are amounts payable  by the assessee to various foreign airlines which arose in the course of its day-to-day business activity. The assessee has not received any amounts from them but is payable to them in the course of its business activity. The amounts were received from various customers to be payable to airlines. Not only the accounting entries explained by the assessee but also the ledger copies placed on record indicate that these are the amounts payable by the assess e in the course of its day to day business activity and outstanding balance on the last day of 31.3.2005 happened to be the amounts not paid by then and shown in the balance sheet. 9. The provisions of section 68 are not attracted to the transactions of business nature in which debit and credits arise. This issue was decided by the Hon'ble Allahabad High Court in the case of CIT vs. Panchamdas Jain 156 Taxman 507 (All.).  Further it is held by Raj HC in 208 CTR 208: When ITAT found that assessee was receiving money from the customers  in hands against payment on delivery of vehicles , the said amount could not attract section 68 

because cash deposits become self explanatory…Also See Chd ITAT in 132 Taxation 148 ; Chennai  ITAT in 83 TTJ 352 (to the same effect is Allahabad high court order in case of Padam kr Aggarwal case law paper book pg 49) 
ITA Nos. 5269, 5270 & 5271/Del/2010 Asstt. Yrs: 2003-04, 05-06 & 06-07 Continental Carbon India Ltd. Vs. Income-tax Officer, F-40, NDSE, Part-I, Ward 3(3), New Delhi. New Delhi.

PAN/GIR No. AABCC8129N
10.3. What is being added by the AO is the credit balances of  suppliers as on the end of each year, which, in our view, cannot be done u/s 68, as long as the purchase is admitted by the department In view thereof, we h old that the additions made in the case of the assessee u/s 68 of the Act ought to be deleted in all these years. In our view the I.T. Act does not cast absolute burden on the assessee, sec. 68 cast a preliminary burden, which, in our view, has been duly discharged by the assessee by filing the confirmations, bank statements, invoices and transport details of supplies and goods. The

identity of the purchaser is accepted by the department in one year or the other subsequent year. The genuineness of the purchases emerge from the fact that all the goods purchased by the assessee on credit. Purchases have not been disputed by the department in P&L a/c by allowing same as expenditure to the assessee. Therefore, assessee has discharged its onus to file evidence for genuineness of suppliers. The issue of creditworthiness will not be applicable in this case as the credit balances are due to purchases made by the  assessee from these suppliers. Therefore, the discharge of burden of creditworthiness is implicit from these facts. Looking from any angle, the assessee cannot be held to be liable for any non-discharge of onus. In these circumstances, the additions cannot be made only because the departmental authorities failed to exercise their power and duties for serving and enforcing the summons. 

IN THE INCOME TAX APPELLATE TRIBUNAL

“E” BENCH, MUMBAI ITA no. 7744/Mum./2010 Assessment Year : 2004–05) Emgee Foils Pvt. Ltd. We have carefully considered the rival contentions, perused the findings of the Assessing Officer and the learned Commissioner (Appeals) as well as the material placed on record. In the present case, we find that the Assessing Officer

has made the addition on account of entire purchases done with M/s. Epsilon Industries Ltd. on the ground that the entire amount of purchases aggregating to ` 5,01,88,500 was shown under the head “Sundry Creditors” and no confirmation from the said party has been filed. The learned Commissioner (Appeals) though has accepted the entire transactions of purchase and sales made by the said party but have proceeded to confirm part of addition after applying gross profit rate of 6.5% on the entire turnover. It is also not disputed that the Assessing Officer has not rejected the books of account or the sales turnover and even the learned Commissioner (Appeals) has also not rejected the books of account. Once the learned Commissioner (Appeals) has accepted that the sales and purchases are verifiable for the reasons that firstly, the entire purchase and sales have been made through account payee cheques and are fully verifiable from the bank statements and pass books, secondly, the confirmation letters which were filed before the Assessing Officer and also before him has not been disapproved even after calling for two remand reports and lastly, the gross profit shown by the assessee is also in consonance with the earlier years, then he could not have proceeded to apply the higher gross profit rate. The gross profit rate is the balancing figure in the trading account and if none of the variables on debit side and

credit side are disturbed, the gross profit also cannot be disturbed. While coming to the conclusion of application of gross profit rate of 6.5%, he has made observation that the traders in steel industries generally disclose gross profit rate between the range of 6% and 9%. This conclusion is without any material on record or based on any comparable case. Thus, the application of such a gross profit rate cannot be upheld once he himself has found that the gross profit ratio shown by the assessee is in line with the earlier years. Under these circumstances, once the books of account have not been rejected, sales have been accepted, we hold that no addition on account of

gross profit rate or any addition on account of unexplained purchases can be made. The ground taken by the Revenue on account of addition made under section 68 for the amount shown under the sundry creditors of goods, also cannot be sustained for the reason that firstly, sales made on account of the purchases made from the said party has been accepted, secondly, in the next year, the payment has been made to this party by account payee cheques as it was a running account and for which there is no dispute in the next year and lastly, confirmation letter from the said party has not been rebutted. Therefore, there is no case of any addition on account of balance

shown under the head “Sundry Creditors”. Thus, the ground raised by the assessee for the year under appeal is treated as allowed and Revenue’s appeal is treated as dismissed.
Babulal C. Borana vs Third ITO 282 ITR 251 High Court of Bombay 

 3. Short point of law required to be considered in this appeal is:- 

" Whether on the facts and in the circumstances of the case the ITAT was right in law in directing the Assessing Officer to make additions of the value of 400 bags of HDPE powder as unexplained investment under section 69 of the Income-tax Act, 1961 when the same is a part of the purchases and part of the closing stock recorded in the books of account maintained by the assessee and the nature and source of the investment has been duly explained by the assessee

 18. As per the books of account maintained by the assessee, Rs. 11,55,000 was the price of 50 M.Ts. of HDPE powder purchased by the assessee from M/s. Gautam Trading Co. It is not in dispute that in the relevant assessment year payments in respect of the said goods has been made by the assessee to the extent of Rs. 9,27,500 by cheque from his regular bank account and the same has been duly credited in the Syndicate Bank account of M/s. Gautam Trading Co. It is also not in dispute that out of 50 M.Ts. the assessee has sold 40 M.Ts. of HDPE to third parties and the amounts received from those parties are also reflected in the books of account maintained by the assessee. The value of the remaining 10 M.Ts. of HDPE is also reflected in the books of account maintained by the assessee. Thus, the identity of the person from whom the goods have been purchased and the source of investment in such goods has been explained by the assessee. 

19. The Assessing Officer as well as the Tribunal rejected the explanation of the assessee mainly on the ground that Bipinkumar B. Shah, Proprietor of M/s. Gautam Trading Co. in his statement/declaration had stated that he was not dealing in HDPE powder, that he had not issued the sale bill for 50 M.Ts. of HDPE, that he did not have any bank account in the name of M/s. Gautam Trading Co. with the Syndicate Bank and that the only bank account in the name of M/s. Gautam Trading Co. was with the Ahmedabad Co-op. Bank, Narsinath Street Branch, Bombay which is operated by him by signing in Gujarati. However, the Assessing Officer in the present case, on investigation has found that the above statement/declaration made by Bipinkumar B. Shah is false and has recorded a categorical finding that the Syndicate Bank account No. 2668 at Homji Street Branch, was in fact opened by the said Bipinkumar Shah in the name of M/s. Gautam Trading Co. and that the said Bipinkumar Shah was operating the Syndicate Bank account No. 2668 by signing in English and he was operating the bank account in the name of M/s. Gautam Trading Co. with Ahmedabad Co-op. Bank Limited by signing in Gujarati. Thus, it is established that the amounts paid by the assessee by cheque for 50 M.Ts. of HDPE has been received by M/s. Gautam Trading Co. In these circumstances, we are of the opinion that based on the statement of Bipinkumar Shah which is found to be false, it could not be held that the transaction between the assessee and M/s. Gautam Trading Co. was not genuine. 

20. Moreover, it is not the case of the revenue that the investments made by the assessee are outside the books maintained by the assessee. It is not the case of the revenue that the Syndicate Bank account No. 2668 in the name of M/s. Gautam Trading Co. belongs to the assessee. It is also not the case of the revenue that the amounts withdrawn from the Syndicate Bank account No. 2668 has been received by the assessee. In the present case, the books maintained by the assessee has not been rejected by the Assessing Officer and in fact the addition is based on the entries made in the books of account maintained by the assessee. The fact that the said Bipinkumar B. Shah has not paid sales tax payable on sale of 50 M.Ts. of HDPE or the fact that the assessee has paid for the goods after the date of search and claimed 10 M.Ts. of HDPE belatedly does not in any way affect the genuineness of the transaction. Having rejected the addition of the value of 40 M.T.s of HDPE powder, the Tribunal could not have sustained addition of the value of 10 M.Ts. of HDPE powder, when the nature and source of investment has been duly explained by the assessee

 21. For all the aforesaid reasons, we hold that the Tribunal was not justified in rejecting the explanation of the assessee and directing the Assessing Officer to add the value of 10 M.Ts. of HDPE as deemed income of the assessee. 

22. Accordingly, the appeal is allowed by answering the question in the negative i.e., in favour of the assessee and against the Revenue. There will be no order as to costs. 

IN THE HIGH COURT OF JUDICATURE AT BOMBAY

ORDINARY ORIGINAL CIVIL JURISDICTION

INCOME TAX APPEAL NO. 5604 OF 2010 M/s. Nikunj Eximp Enterprises Pvt. DATE : 17th December, 2012 In our view, merely because the suppliers have not appeared before the Assessing Officer or the CIT(A), one cannot conclude that the purchases were not made by the  respondentassessee. The Assessing Officer as well as CIT(A) have disallowed the deduction of Rs.1.33 crores on account of purchases merely on the basis of suspicion because the sellers and the canvassing agents have not been produced before them. We find that the order of the Tribunal is well a reasoned order taking into account all the facts before concluding that the purchases of Rs.1.33 crores was not bogus. No fault can be found with the order dated 30.04.2010 of the Tribunal.

Question 9  Whether whole sales can be treated as unexplained cash credits? 
CIT vs Goverdhan India (P) Ltd. 177 Taxman 29 18 August 2008

 AY 2001-02. The assessee had recorded sale of goods to Ambrose International Corporation worth Rs.50.36 lakhs. On summons from AO, AIC sent a copy of account showing purchase of Rs.28.19 lakhs only. The difference of Rs.22.17 was added as unexplained cash credit. The assessee's accounts were audited. The copies of the sale bills to AIC were countersigned by AIC. The sales to AIC stood proved . The sales were made to identified person. No addition under s.68 could be merely on copy of account filed by AIC. Further, assessee's request to cross examine AIC was not allowed. The tribunal rightly deleted the addition to income. S.68 of the Income Tax Act 196
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5. As regards the second issue of alleged unexplained security deposits of Rs.35,06,292/-, we find that the Tribunal, after examining the material on record as also the order passed by the Commissioner of Income Tax (Appeals), which was in favour of the assessee, came to the conclusion that the advances received from the customers by way of security deposits were duly accounted for in the lease rentals and were adjusted against the final sale price. Consequently, the security deposits could not be regarded as unexplained cash credits. It may be noted that the security deposits were received from customers who wished to purchase or take on hire, finance or lease any vehicle or plant or machinery from the assessee. The security deposits were either eventually refunded or adjusted against sale of the assets to the customers upon termination of the lease. The agreements which were entered into between the assessee and its customers, contained the period of lease, security deposit received, rate of interest, descriptions of the assets etc. The Commissioner of Income Tax (Appeals) noted that the assessee company had more than 1500 such customers from whom security deposits had been received and to whom assets had been leased as on 31.03.1994. Taking of security deposits from the customers was regarded as mandatory for the business as it provides a safety net and thus minimizes the risk of any possible default in payment of lease rentals by the customers. On termination of the lease the said security deposits are adjusted against the sale of the leased asset to the customers. The Commissioner of Income Tax (Appeals) also noted that for the subsequent assessment year 1995-1996 the Assessing Officer had thoroughly examined the issue of receipt of security deposits and was convinced about the genuineness and, therefore, did not make any addition on this account. For all these reasons, we find that the Tribunals conclusion confirming the findings of the Commissioner of Income Tax (Appeals) cannot be faulted. In any event, these are pure findings of fact and no question of law, much less a substantial question of law, arises on this aspect of the matter.

Question 10. What is the assessee’s duty on opening cash balance?
Refer: Chennai bench of ITAT in ACIT vs N. Sasikala92 TTJ 1196
“…The AO could have examined the availability of cash balance as on 1st April, 1990, along with the return for 1990-91. Instead of adding the opening balance of cash as unexplained, the AO could have dealt with this issue in the asst. yr. 1990-91. Therefore, the CIT(A) is justified in holding that the action of the AO is not correct….”
(Punjab and Haryana) Kaushalya Wati vs CIT 201 Taxation 572
It is evident from record in the present case that the money found in cash at the time of search was explained by the assessee in the form of carry forward savings from the previous years in the returns filed by him which were duly accepted by the revenue. Once a carry forward cash is accepted, there was no reason for not giving the benefits to the assessee for the same in a subsequent year as opening balance. The Tribunal ignoring this admitted factual position on record has merely referred to the fact that if sufficient cash is found during the year in question, there was no occasion for him to withdraw Rs. 5,300/- in cash from M/s. Kesar-Da-Dhaba, where the assessee was a partner, during the year 1976-77, and Rs. 5,200/- in 1977-78. It has further mentioned that the assessee could very well deposit the same with the bank to earn the interest. Withdrawal of amount from the firm Kesar-Da-Dhaba has been explained by the assessee with the plea that in the firm he was a partner and he also withdrew his share as other partners did. Accordingly, nothing hinges on the same. Such probability would not take precedence over the concrete documentary evidence on record which was available in the form of returns. There is no reason to deny the assessee the benefits of the cash available with him at the close of the previous assessment year while framing the assessment for the year in question.

 315 ITR 293 C. Packirisamy vs ACIT High Court of Madras  AY 2002-03. The assessee did not produce its books of accounts. Since it did explain its opening balance, the AO was right in disallowing 50 per cent the opening balance. S.145 of the Income Tax Act 1961

IN THE HIGH COURT OF PUNJAB AND HARYANA AT

CHANDIGARH ITA No.419 of 2006 Date of decision: 20-07-2012 Shri Prem Chand “Whether in the facts and circumstances of the case, the ITAT was right in law in deleting the addition of ` 6,09,247/- by simply relying on the affidavit of the assessee without appreciating the facts that the assessee had not established that the income assessed in assessment years 1985-86 and 1986-87 was available either in the form of cash or in the form of any asset in the year 1996?” Learned counsel for the revenue submitted that the CIT (A) as well as the Tribunal had erred in deleting the aforesaid addition of ` 6,09,247/- as the onus was upon the assessee to discharge that

the amount which was surrendered by him in the assessment years

1985-86 and 1986-87 was available in the current year. In the absence

of satisfactory proof, the Assessing Officer had rightly made the

addition. The Tribunal while adjudicating the appeal filed by the

revenue has recorded that the assessee was not maintaining any books

of account as the only source of his income was salary and income

from house property. Further, the assessee had not acquired any asset

from that amount or had used it to meet his expenses. The Tribunal,

however, upheld the addition to the extent of ` 53,887/- on account

of excess of expenditure over the income in the year under appeal to

be justified as there was no plausible explanation furnished by the

assessee for the same. The said findings have not been shown to be

perverse or erroneous in any manner. In view of the above, the substantial question of law claimed in this appeal is answered against the revenue
Question 11. What is relevance of year of taxation in assessment of cash credit?
Answer:


IN THE HIGH COURT OF JUDICATURE AT BOMBAY ORDINARY ORIGINAL CIVIL JURISDICTION INCOME TAX APPEAL NO.2812 OF 2010 Surindra Engineering Co. Pvt. Ltd 12TH SEPTEMBER, 2012 
We find that both the CIT (A) and the Tribunal have come to concurrent finding of fact that no material was found during the search on the basis of which it could be said that the liability to pay Rs.40,02,180/- had ceased. In any event, the alleged bogus purchase having been made in the assessment year 1993-1994 i.e. outside the block period, it cannot be brought to tax in a block assessment covering the period from 1.4.1995 to 21.3.2002. In view of the above, question (e) does not raise any substantial question of law and the same is dismissed.

CIT vs Abhyudaya Builders (P) Ltd. 340 ITR 310 High Court of Allahabad  

It may be mentioned that the basic idea in the Act is that the entire income of an assessee assessable in respect of a particular assessment year should be made the subject of one single assessment made on him for that year. Income which is assessable in one assessment year cannot be brought to tax in another assessment year even where its non-assessment in the year to which it relates was due to a device employed by the assessee which came to light in the subsequent year as per the ratio laid down by the High Court in the case of Ratanchand Lallumal, In re [1936] 4 ITR 189 (All
Question 12: What is position of amount received by assessee though WILL?
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	Topic
	Unexplained investment

	 
	Sub Topic
	Will as evidence

	 
	Summary
	A.Y. 1996-97 to 2001-02.
The assessee claimed to have received certain money under the will of his father-in-law. In view of the direct evidence of will, no addition u/s 69 could be made.
S. 69 of the Income Tax Act, 1961


Question 13. Whether merely because cash sales is made same is stigma?
Bombay high court R. B. Jessaram Fetehchand (Sugar Dept) vs CIT Bombay City II  75 ITR 33
 The Income-tax Officer had scrutinised closely the account books of the assessee and had found no fault with them excepting that the addresses of the customers for the cash sales of sugar had not been entered. It was not found by him that there were any other reasons for not accepting the said cash sales, such as, for instance, the sales being at lower rates than what were prevailing in the market or that they were not comparable with the other verified sales, which the assessee had made during the material time. In these circumstances, the reason given by the Income-tax Officer for rejecting the book results shown by the assessee's accounts or for not accepting the cash transactions as genuine cannot be accepted as good and sufficient unless there was an obligation on the part of the assessee to keep a record of the addresses of the cash customers. It could not, therefore, be said that the failure on his part to maintain the addresses was a suspicious circumstance giving rise to a doubt about the genuineness of the transactions entered into by the assessee. 

In the case of a cash transaction where delivery of goods is taken against cash payment, it is hardly necessary for the seller to bother about the name and address of the purchaser. In our opinion, therefore, the rejection of the results of the assessee's cash book by the Income-tax Officer was not at all justified and the Appellate Assistant Commissioner, therefore, was right in deleting the addition made by the Income-tax Officer. The Tribunal, it appears, has approached the matter on certain surmises and conjectures

Question 14. Presumptive income versus unexplained income

Answer:

P&H High Court in decision of CIT vs Surinder Pal Anand 242 CTR 61: “Once under the special provision, exemption from maintaining of books of account has been provided and presumptive tax @ 8% of the gross receipt itself is the basis for determining the taxable income, the assessee was not under obligation to explain individual entry of cash deposit in the bank unless such entry had no nexus with the gross receipts. The stand of the assessee before Commissioner of Income-tax (Appeal) and the ITAT that the said amount of Rs.14,95,300/- was on account of business receipts had been accepted. Learned counsel for the appellant with reference to any material on record, could not show that the cash deposits amounting to Rs.14,95,300/- were unexplained or undisclosed income of the assessee.”
Allahabad High Court in case of CIT vs Nitin Soni 207 Taxman 332 It is not in dispute that the assessee has got eight trucks. It was also not disputed by the learned standing counsel for the department that the provisions of Section 44AE of the Act are applicable. Emphasis was laid by him that the additions made in the hands of the assessee was justified as the assessee has income more than that which is calculated as per Section 44AE of the Act. It is difficult to accept the aforesaid submission of the learned standing counsel. The very purpose and idea of enactment of such provision like Section 44AE of the Act is to provide hassle free proceedings. Such provisions are made just to complete the assessment without further probing provided the conditions laid down in such enactments are fulfilled. The presumptive income, which may be less or more, is taxable. Such an assessee is not required to maintain any account books. This being so, even if, its actual income in a given case, is more than income calculated as per sub-section (2) of Section 44AE, cannot be taxed.
Question 15. Whether new proviso which is added by finance act, 2012 clarifies the position that in cases other than covered by proviso, assessee is not required to explain source of source?
Answer Seems to be YES

Question 16: Whether after introduction of new proviso where a shareholder company is not able to give explanation about its source in case of investee company, whether addition is must?

Answer : Seems to be NO as only explanation of investee/assessee/recepient company shall be deemed to be non satisfactory and it is not incumbent on AO to make the addition (as proviso do not deems the amount of share application as automatic unexplained income in possible absentia of source related explanation from share holder)

Question 17.  Whether it is possible that bank of individual can loaned to another concern for its purposes? 

Answer:

IN THE INCOME TAX APPELLATE TRIBUNAL

AHMEDABAD “C” BENCH AHMEDAB ITA No. 246/Ahd/2010

Assessment Year :2006-07 05.04.2013 Syed Mohammad Madni Ld. A.O. noticed that the appellant was maintaining saving bank

account no.8127 with Baroda Eastern Uttar Pradesh Gramin Bank Ltd.

Kichhohchha, Dist: Ambedkar Nagar, (UP), in which the appellant had

deposited the cash of Rs.46,65,688/-. The PAN No. mentioned in the bank

record was AQKPS3034L which pertained to the assessee as individual.

Therefore, the A.O. gave show cause notice to explain the cash deposited in

the bank account maintained in the name of the appellant. The appellant  claimed before the A.O. that the PAN No. had wrongly been given to the bank

but the deposits in cash were made in this bank account pertained to trusts. It

is also observed by the A.O. that this amount had been withdrawn and utilized

for construction of Dargah Motiddise Azam, Billal Muzid and Saiku Islam Trust

Dharamshala for and on behalf of the Saiku Islam Trust. The ld. A.O. had not

been convinced by the appellant’s submission and treated this cash deposit

as unexplained & an addition of Rs.46,65,688/- was made u/s.68 of the IT Ac 5. We have heard the rival contentions and peruse the material on record.

The cash deposited in the bank account was pertained to Trust, which was

utilized by the Trust for the charity Purposes i.e. construction of Masjid,

Dargah and Dharamshala. The appellant had filed audit report of the Trust

wherein the bank balances have been shown as a part of the balance sheet

which is matching exactly. The ld. CIT(A) has also analyzed the evidences

submitted before him during the course of appellant proceeding by obtaining

remand report from the A.O. Therefore, we have considered view that this

account belongs to Trust and CIT(A) was right in deleting the addition made

by the A.O. Accordingly, we confirm the order of the CIT(A).

6. In the result, the Revenue’s appeal is dismissed
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 AY 1993-94. A bank account was opened in assessee's name by someone. The said person deposited certain amount in the said account and claimed it was commission paid by him to the assessee. The assessee denied having opened the said account or having received any commission. It lodged a First Information Report against the said person for using its name for opening the bank account. No addition even on protective basis could be made in assessees case for the said commission. 
S.143(3) of the Income Tax Act 1961
Question 18. Whether extra sale price over and above documented amount in sale deed received by seller assessee in cash for sale of rural exempt agricultural land, can be treated as unexplained cash credit in full or nexus/link can be established between sale consideration and stated cash deposits?

Answer:  It seems subject to factual position of individual case, in case agriculturist is having no other source of income and cash deposits are around sale deed date (before the same), and there is any document to support extra sale price, said extra cash deposits in bank can also be treated as exempt income being flowing from sale of agricultural land (refer P&H High Court Shashi Kiran  195 Taxman 332 & Delhi High Court in Bela Juneja  339 ITR 144)

Question 19 : Application of commission rate to accommodation provider  
IN THE INCOME TAX APPELLATE TRIBUNAL

AHMEDABAD “C” BENCH AHMADABAD Dineshkumar Chandmal Jain ITA No. 2525 & 2526/Ahd/2009

Assessment Years : 2005-06 & 2006-07 The ld. CIT(A) had allowed the appeal on

the ground that when income of the assessee has been directed to compute

@ 0.25% on total turnover of Rs. 1,08,76,86,861/-, which was worked out at

Rs. 27,19,217/-. The ld. CIT(A) had allowed all the expenses claimed by the

appellant by relying upon the decision in case of Bharat A Master vs. ITO in

ITa No. 177/Ahd/2003 dated 29.02.2008 and Hon’ble Supreme Court decision

in case of Poona Electric vs. CIT 57 ITR 521(SC). After considering the orders of the A.O. and submission of the assessee, the ld. CIT(A) has

directed to compute the income on the basis of 0.25% on total turnover and

no benefit of any expenditure would be allowed. Thus, we also confirm the

order of the CIT(A) on this issue. Accordingly, Revenue’s appeal on this

ground is dismissed.

8. In the result, the Assessee & Revenue’s appeals for both assessment

years are dismissed. (The appellant has also admitted that he issues

the bill and gets commission @ 0.25% on the amount of bills. The appellant

neither purchased nor sold any goods.)
CA.Kapil Goel FCA LLB Advocate (9910272806) advocatekapilgoel@gmail.com


